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INTRODUCTION

In Unconscionable Lawyers, Professor Carrington argues that
lawyers who encourage or enable their business clients to incorporate
arbitration provisions in their contracts with individuals violate the
law and the ethics of the profession, and are worthy of contempt.!
These serious charges are seriously wrong. As a matter of fact,
arbitration is fair to individuals and provides benefits unavailable in
traditional litigation.> As a matter of federal law, arbitration
agreements are as valid and enforceable as any contract.®> As a matter
of legal ethics, lawyers not only act ethically when they advise clients
regarding arbitration provisions, but would be remiss if they failed to
do so.*

Finally, we strongly disagree with Professor Carrington on one
other, overarching issue. The current debate over arbitration is an
important one, as it involves the very structure of how we as a society
resolve disputes. Such a debate can and should improve arbitration
and litigation alike. Each system of dispute resolution illuminates the
other s strengths and weaknesses, and thereby suggests ways each
system might be improved, or how each might be optimal for certain
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types of disputes. Vilifying those who use arbitration provisions is a
poor way to further this important discussion. We propose that
lawyers who disagree on this issue search for common ground rather
than claim the moral high ground for themselves.

Part | of this article describes the benefits of arbitration to
individuals and compares this method of dispute resolution to
traditional litigation. Part Il demonstrates that arbitration provisions
are favored by federal law and that unconscionable provisions in
arbitration agreements are already unenforceable, just as in any
contract. Part Ill addresses the relationship of legal ethics and the
fairness of arbitration provisions. Finally, this article concludes that
members of the legal community should work together to improve
arbitration as well as the traditional litigation system so that both
forms of dispute resolution are beneficial to individuals and
businesses alike.

|I. THE BENEFITS OF ARBITRATION TO INDIVIDUALS

A. Arbitration Is Fair and Provides Benefits to Individuals

Professor Carrington s argument relies upon a caricature of
arbitration, which is painted by citing a few selected examples of
unfair arbitration clauses most of which have been struck down by
the courts.> These anecdotes are no substitute for analysis. First,
such examples are hardly evidence of the need for reform since the
courts seem to be able to identify and invalidate unconscionable
arbitration agreements. Second, arbitration like litigation is too
multifaceted to warrant such casual condemnation.® Third, there are

5. See Carrington, supra note 1, at 373-77.

6. One would think that plaintiffs advocates would be particularly sensitive to the flaws of
criticism by anecdote as their work is often criticized by reference to unusual and frivolous cases. See
Deborah L. Rhode, Where Does Justice Come In?, STAN. LAw., Fall 1999 ( The public hears endless
accounts of cases that are too big for courts, cases that are too small, and cases that never should have
been cases at all. A 25-year-old victim of improper parenting seeks damages from his mother and
father. A suitor, who is fed up when stood up, sues his date. A customer having a bad hair day wants
the beautician to pay. A woman tries to dry her poodle in a microwave following a shampoo and
demands compensation from the manufacturer for the unhappy outcome. Such cases receive
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ample examples of clauses that are plainly fair to individuals and
therefore fairly enforced.” But most importantly, the available
empirical evidence shows that arbitration is fair to individuals.

Too few studies rigorously compare arbitration and litigation
results. However, those that exist find that arbitration can help
individuals who seek to bring businesses to justice.® In the
employment context, for example, one study found that of all
employment arbitrations conducted by the American Arbitration
Association (AAA), employees won 73% of the arbitration cases they
filed and 64% of all arbitration cases.” These results show that
individuals fared dramatically better in arbitration than they would
have in litigation. A related study found that 63% of employees won
in arbitration, while only 15% of employees won in federal court

disproportionate media attention . . . . ) Just as such examples do not necessarily prove that the
plaintiffs' bar is out of control, the handful of unfair arbitration clauses cited by Professor Carrington
does not prove that there is a raging epidemic of such provisions in standard form contracts. See
Carrington, supra note 1, at 363.

Furthermore, no system of justice is perfect. Suppose, for example, that in a certain dispute
resolution system, a litigant was required to take his case before a panel, the majority of which was
appointed by the opponent’s father and his father's business partner. Most people likely would agree
that it would be unfair to require this litigant to present his or her case before such a panel. Yet that is
what happened in the Supreme Court case of Bush v. Gore, 531 U.S. 98 (2000).

7. For example, some arbitration agreements permit individuals to choose among different
arbitration administrators. See, e.g., Roe v. Gray, 165 F. Supp. 2d 1164, 1167 (D. Colo. 2001)
(discussing an arbitration agreement permitting claimant to select administrator from three specified
administrators); Pick v. Discover Fin. Servs., Inc., 2001 WL 1180278, at *2 (D. Del. Sept. 28, 2001)
(discussing an arbitration agreement permitting claimant to select from two designated administrators).
Other agreements call for the business to pay most fees. See, e.g., Am. Heritage Life Ins. Co. v. Orr,
294 F.3d 702, 712 (5th Cir. 2002) (upholding an arbitration agreement that required the consumer to pay
a $125 filing fee, provided that the lender would pay all other arbitration fees and expense costs for up
to one day (eight hours) of proceedings, and required that the non-prevailing party pay other costs); see
also Cole v. Burns Int'| Sec. Servs., 105 F.3d 1465, 1483 (D.C. Cir. 1997) (noting that New York Stock
Exchange (NYSE) and National Association of Securities and Dealers (NASD) arbitration rules required
employer to pay all arbitration fees in employment dispute).

8. See, e.g., Christopher R. Drahozal, Unfair Arbitration Clauses, 2001 U. ILL. L. REv. 695
(reviewing franchise agreements and reporting that “unfair” pre-dispute arbitration agreements are less
prevalent than arbitration critics suggest).

9. Lisa B. Bingham, Is There a Bias in Arbitration of Nonunion Employment Disputes? An
Analysis of Actual Cases and Outcomes, 6 INT'L J. CONFLICT MGMT. 369, 378 (1995). Employers filed
38 of the 171 cases in Professor Bingham's sample.
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during the same period.’® Another study found that individual
employees won 51% of arbitrations, while the Equal Employment
Opportunity Commission (EEOC) won only 24% of cases it litigated
in court, despite its superior experience, resources, and case-
screening procedures.** Additional studies have reached the same
conclusions.> Not only do employees win more often in arbitration,
but they also win a higher percentage of the amount they demand:
18% of the amount demanded in arbitration, but only 10.4% of the
amount demanded in litigation.® As Lewis Maltby, the Director of
the ACLU National Taskforce on Civil Liberties in the Workplace,
concluded, “it would be a serious mistake for the civil rights
community to attempt to stop the trend to employment arbitration.”*

Additional studies have shown that individuals have also fared
well in arbitration in contexts other than employment disputes. The
National Arbitration Forum (NAF), for example, reports that
individual plaintiffs win 71% of claims brought against corporate
entities before the NAF.™> In comparison, between 1987 and 1994,

10. Lewis L. Maltby, Private Justice: Employment Arbitration and Civil Rights, 30 CoLuM. HUM.
RTs. L. REV. 29, 46-48 (1998). Maltby compared the results of employment arbitration before the AAA
from 1993-95 with data from federal district courts for 1994. See Bingham, supra note 9, at 210-13.
Maltby also reported that pre-trial motions led to dismissal of roughly 60% of the 3,419 employment
discrimination cases brought in 1994. See Maltby, supra, at 46-48.

11. Gregory W. Baxter, Arbitration or Litigation for Employment Civil Rights?, 2 VoL. oF
INDIVIDUAL EMP. RTS. 19 (1993-94).

12. See, e.g., Paul Burstein & Kathleen Monaghan, Equal Employment Opportunity and the
Mobilization of Law, 20 L. & Soc’y. Rev. 355, 373-74 (1986) (surveying all EEOC trials published in
Fair Employment Practice Cases (BNA) between 1974 and 1983 and finding that employee-plaintiffs
won only 16.8% of cases); William M. Howard, Arbitrating Claims of Employment Discrimination,
Disp. RESOL. J., Oct.-Dec. 1995, at 40-43 (reporting that plaintiffs won 68% of cases in AAA
arbitrations but only 28% in litigation).

13. Maltby, supra note 10, at 48. Maltby further concluded that, although the average awards
received by employees are lower in arbitration than in litigation, the combination of higher win-rates
and lower procedural costs in arbitration result in a higher adjusted outcome in arbitration than in
litigation. Id. at 54-55. Making the same observation, Professor Samuel Estreicher explains that
litigation gives Cadillacs to a few and rickshaws to the many, while arbitration can give Saturns to
everyone. See Samuel Estreicher, Saturns for Rickshaws: The Stakes in the Debate Over Predispute
Employment Arbitration Agreements, 16 OHIO ST. J. ON Disp. RESoOL. 559, 563-64 (2001).

14. 1d. at 63.

15. National Arbitration Forum, Millennial Issues Regarding Arbitration Fairness: An
Administrator s View, at 3, at http://arb-forum.com/arbitration/NAF/forms/millennial Article.pdf (Jan. 7,
2000). NAF reports that consumers win an even greater percentage (80%) of arbitrations. Id.
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individuals won only 54.5% of claims brought in federal court under
original diversity jurisdiction, and only about 30% of claims under
removal jurisdiction.'® Indeed, even in cases brought before National
Association of Securities Dealers (NASD) arbitrators, a system that
critics characterized as “provid[ing] inadequate due process,”*’
individuals win more often in arbitration than in court.”®
Furthermore, a recent survey revealed that more than 93% of parties
believed that the NASD arbitrators handled their cases “fairly and
without bias.”*°

Not only do individuals fare better in arbitration than they do in
court, but arbitration can provide several benefits to individuals that
are unavailable in traditional litigation. Congress recognized these
benefits, which flow to all parties in an arbitration, when it passed the
Federal Arbitration Act (FAA) nearly eighty years ago.®® As
Congress explained, “by avoiding ‘the delay and expense of
litigation,” [FAA] will appeal ‘to big business and little business
alike, . . . corporate interests [and] . . . individuals.”?* Decades later,
Congress continued to acknowledge the manifold benefits of
arbitration, stating that “ [t]he advantages of arbitration are many: it is
usually cheaper and faster than litigation; it can have simpler
procedural and evidentiary rules; it normally minimizes hostility and
is less disruptive of ongoing and future business dealings among the
parties; it is often more flexible in regard to scheduling of times and

16. Kevin M. Clermont & Theodore Eisenberg, Do Case Outcomes Really Reveal Anything About
the Legal System? Win Rates and Removal Jurisdiction, 83 CORNELL L. REv. 581, 605 & table 1
(1998).

17. Maltby, supra note 10, at 49.

18. See National Association of Securities Dealers, Dispute Resolution Statistics, at
http://www.nasdadr.com/statistics.asp#graph7 (showing that customers obtained damage awards in
3,968 of 6,979 (57%) of cases from 1997 to 2001).

19. Gary Tidwell et al., Party Evaluation of Arbitrators: An Analysis of Data Collected from NASD
Regulation Arbitrations 2-5 (Aug. 5, 1999) (presented to the National Meeting of the Academy of Legal
Studies in Business), available at http://www.nasdadr.com/pdf-text/arb_eval99.pdf; see also Louis
Lavelle, Poll Shows Most See Broker-Client Arbitration Process as Fair, KNIGHT-RIDDER TRIB. BUS.
NEws, Aug. 6, 1999, available at 1999 WL 22004429.

20. See S. Rep. NO. 68-536 at 3 (1924).

21. 1d., quoted by Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 280 (1995).
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places of hearings and discovery devices 22 Consumer
advocates likewise have noted that arbitration provides a fast, fair
and affordable alternative to litigation.?®

Arbitration is more convenient than litigation. Parties may
participate in person (as in litigation), but arbitration hearings may
also take place over the telephone or online.** Consequently, an
individual can take part in an arbitration hearing without leaving
home or taking a day off from work. Such conveniences simply are
not available in litigation. Furthermore, individuals do not have to
hire a lawyer in arbitration, although they may do so if they wish.®

Acrbitration is also faster than litigation. A study that compared
employment claims filed with AAA with similar claims filed in
federal court found that, on average, arbitration resolved cases in
about half the time of litigation.”® Similarly, in March 2001, the
average total turnaround time for NASD arbitrations was 12.9
months.*’ The average turnaround time for the previous year
was 12.8 months.?® In comparison, median turnaround time for civil
cases in federal district courts during these same periods was more

22. H.R. Rep. No. 97-542, at 13 (1982); see also Allied-Bruce Terminix Cos., 513 U.S. at 280.

23. See, e.g., Washington Center for Consumer Law, Access to Affordable Justice, at
http://consumerrights.net/theissues.html (last visited June 21, 2002) (explaining that arbitration is fair,
fast, affordable, and “endorsed by attorneys and judges statewide,” including the Washington State Trial
Lawyers Association).

24. See, e.g., NATIONAL ARBITRATION FORUM, CODE OF PROCEDURE R. 26, available at
http://www.arb-forum.com/arbitration/NAF/Code_linked/code.htm [hereinafter NAF CoDE] (providing
for participatory hearings in person, by telephone, or online); see also AMERICAN ARBITRATION
ASSOCIATION, SUPPLEMENTARY PROCEDURES FOR CONSUMER-RELATED DISPUTES R. C-6, available at
http://www.adr.org/upload/LIVESITE/focusArea/consumer/Consumer.pdf [hereinafter AAA
CONSUMER-RELATED DispuTeS](providing for hearings in person or by telephone); JAMS,
STREAMLINED  ARBITRATION RULES AND PROCEDURES R. 17(g), available at
http://www.jamsadr.com/streamlined_arb_rules-2002.asp. [hereinafter JAMS RULES].

25. See, e.g., NAF CODE, supra note 24, R.3A; JAMS RULES, supra note 24, R.9.

26. See Maltby, supra note 10, at 55.

27. National Association of Securities Dealers, Dispute Resolution Statistics, at
http://www.nasdadr.com/statistics.asp (Sept. 25, 2002). In 2001, the NASD reports that “Hearing
Decisions” had an average total turnaround time of 16.6 months, while “Simplified Decisions” had an
average turnaround time of 9.2 months. Id.

28. 1d. In 2000, “Hearing Decisions” had an average total turnaround time of 16.7 months, while
“Simplified Decisions” had an average turnaround time of 10.2 months. Id.
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than 20 months.?® Although the length of an arbitration “ depends on
a number of factors, including the types of claims being brought, the
number of parties involved, and the ability to work with the
schedules of the parties and their attorneys,” the NAF asserts that
“most arbitrations can be completed within three to six months.”*°
These facts have led many commentators to the conclusion that “for
smaller, simpler, more routine cases, it is hard to beat administered
arbitration.”*

Acrbitration is also less expensive than litigation. As the Supreme
Court has held, the reduced expense of arbitration is “helpful to
individuals . . . who need a less expensive alternative to litigation.”*?
For example, for disputes of less than $2,500, the NAF filing fee is
only $25.% It is also possible to recover fees or obtain fee waivers in
arbitration.®* Moreover, some arbitration agreements provide that
arbitration fees will be equivalent to what a court would charge in a
similar case.* Indeed, in her dissent in Green Tree Fin. Corp.-Ala. v.
Randolph, % Justice Ginsberg wrote favorably of the fee systems
used by major arbitration administrators: “Under the AAA’s
Consumer Arbitration Rules, consumers in small-claims arbitration
incur no filing fee and pay only $125 of the total fees charged by the
arbitrator. All other fees and costs are to be paid by the business

29. See Judicial Caseload Profile Report, at http://www.uscourts.gov/cgi-bin/cmsd2001.pl (Oct. 12,
2002).

30. National Arbitration Forum, Frequently Asked Questions about the Forum, at http://www.arb-
forum.com/about/questions.asp#28 (Oct. 12, 2002).

31. See, e.g., BERTHOLD H. HOENIGER, COMMERCIAL ARBITRATION HANDBOOK § 3.10 (1st ed.
1990, rev. 1 1991).

32. Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 280 (1995).

33. NAF Cobpe, supra note 24, app. C, available at http://www.arb-
forum.com/arbitration/NAF/Code_linked/apdx_c.htm.

34. See, e.g., id. R.45; AAA CONSUMER-RELATED DISPUTES, supra note 24, R.C-8; see also
Dobbins v. Hawk’s Enters., 198 F.3d 715, 717 (8th Cir. 1999) (noting that AAA permits the waiving of
fees in hardship cases and holding that plaintiff should seek the waiver before objecting in court to
arbitration fees).

35. Cf. Drahozal, supra note 8, at 755 (noting that “[b]oth the National Arbitration Forum and the
American Arbitration Association now offer low-cost consumer arbitration, with fees that are roughly
the same as court filing fees”).

36. 531 U.S. 79 (2000) (Ginsbert, J., dissenting).
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party.”>”  She also noted that “[o]ther national arbitration
organizations have developed similar models for fair cost and fee
allocation.”*® The greatest savings come from simple and informal
procedures that allow an individual to pursue a small claim without
having to retain a lawyer.®® In this way, arbitration substantially
benefits consumers with claims under $20,000 because lawyers
rarely agree to pursue such cases.”” Thus, it is not surprising that
only one in three Americans agrees that taking a case to court is
affordable and “ nearly nine of ten [people] point to the costs of legal
representation as the main barrier” to the adjudication of claims.*
Moreover, class actions are not an effective remedy for these high
litigation costs because the strict standards for class certification
result in most actions being pursued on an individual basis, where
arbitration can be most helpful.*?

37. Id. at 95 (citation omitted).

38. Id. Justice Ginsburg cited as examples NAF's “provisions that limit small-claims consumer costs
to between $49 and $175” and the National Consumer Disputes Advisory Committee’s protocol, which
recommends “that consumer costs be limited to a reasonable amount.” Id. at 95 n.2 (citing NAF Code,
supra note 23, app. C, Fee Sched.(July 1, 2000); National Consumer Disputes Advisory Committee,
Consumer Due Process Protocol, Prin. 6, Cmt. (Apr. 17, 1998).

39. See, e.g., Maltby, supra note 10, at 55, 56-57; see also Theodore O. Rogers, Jr., The Procedural
Differences Between Litigating in Court and Arbitration: Who Benefits?, 16 OHIO ST. J. ON Disp.
REsoL. 633, 633 (2001) (comparing procedures employed in arbitration and litigation and concluding
that arbitration provides “real advantages” to individuals).

40. See Jill Schachner Chanen, Pumping Up Small Claims, A.B.A. J., Dec. 1998, at 18. Employees
as a group fare even worse. A survey of plaintiff employment lawyers showed that prospective plaintiff
employees must have a claim with minimum damages of $60,000— excluding intangible damages— for
an attorney to consider taking the case. Maltby, supra note 10, at 57 (citing William M. Howard,
Arbitrating Claims of Employment Discrimination, Disp. RESOL. J., Oct.-Dec. 1995, at 40, 44). As a
result of this and other hurdles, only 5% of those who seek help from lawyers succeed in retaining legal
counsel. 1d. (citing Alternative Dispute Resolution: Testimony Before the Commission on the Future of
Worker-Management Relation (1994) (statement of Paul Tobias, Founder, National Employment
Lawyer's Association)).

41. Frank A. Bennack, Jr., A Report on the National Survey, in NATIONAL CENTER FOR STATE
COURTS, HOW THE PuBLIC VIEWS THE STATE COURTS: A 1999 NATIONAL SURVEY 1, 2 (1999),
available at http://www.ncsconline.org/WC/Publications/Res_AmtPTC_PublicViewCrtsPub.pdf.

42. See, e.g., DEBORAH R. HENSLER ET AL., CLASS ACTION DILEMMAS: PURSUING PUBLIC GOALS
FOR PRIVATE GAIN  EXECUTIVE SUMMARY 5, 5 (RAND Institute for Civil Justice 1999) [hereinafter
HENSLER ET AL., EXECUTIVE SUMMARY], available at
http://www.rand.org/publications/MR/MR969.1/MR969.1.pdf (finding that a large number of “cases in
which class action status is sought are dropped when the plaintiff attorney concludes that the case cannot
be certified or settled for money”).
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At a minimum, these studies and authorities demonstrate that
arbitration is a reasonable alternative to litigation. In this light, a
contract that calls for arbitration instead of litigation is not
“oppressive and unfair’ and does not “shock the conscience.” *
Accordingly, notwithstanding Professor Carrington’s charges,
lawyers who encourage or enable their clients to include such terms
in their contracts with consumers do not act unconscionably.

B. Litigation Is an Imperfect Dispute Resolution Mechanism

While opponents of arbitration flyspeck the way it works, they
rarely confront the problems with our civil justice system. Lawsuits
are slow, expensive, and complicated.** These factors favor large
businesses over individuals. Large businesses, after all, have the
time to wait, the money to fight, and the experience to handle the
complexities of litigation, particularly class action litigation.

Litigation is slow. Between September 30, 2000 and September
30, 2001, the median total turnaround time for civil cases in federal
district courts was 21.6 months.* For the previous year, the median
turnaround time for civil cases was 20.0 months.*® As of September

43. See RESTATEMENT (SECOND) OF CONTRACTS § 208 cmt. b (1981) (defining unconscionability);
U.C.C. § 2-302 (2001)(same); see, e.g., Croote-Fluno v. Fluno, 734 N.Y.S.2d 298, 299-300 (N.Y.A.D.
2001) (looking to whether contract shocked the conscience when making unconscionability
determination); Coast Plaza Doctors Hosp. v. Blue Cross of Cal., 83 Cal. App. 4th 677, 689 (2000)
(same); M.A. Mortenson Co. v. Timberline Software Corp., 998 P.2d 305, 315 (Wash. 2000) (same);
Woodhaven Apartments v. Washington, 942 P.2d 918, 925 (Utah 1997) (same); Aves By and Through
Aves v. Shah, 906 P.2d 642, 653 (Kan. 1995) (same).
44. See, e.g., Arthur R. Miller, The Adversary System: Dinosaur or Phoenix, 69 MINN. L. REV. 1, 9
(1984).
In many ways, contemporary federal litigation is analogous to the dance marathon
contests of yesteryear. The object of the exercise is to select a partner from across the ‘v,’
get out on the dance floor, hang on to one’s client, and then drift aimlessly and endlessly
to the litigation music for as long as possible, hoping that everyone else will collapse
from exhaustion.

Id.

45. Judicial Caseload Profile Report, at http://www.uscourts.gov/cgi-bin/cmsd2001.pl (providing
median times from filing to trial for civil cases). Even for those cases that do not reach trial, the median
turnaround time from filing to disposition in civil cases during this period was 8.7 months. Id.

46. 1d. Median turnaround time from filing to disposition for civil cases during this period was 8.2
months. Id.
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30, 2001, a full 14% of civil cases in federal district courts were over
three years old.*” These statistics are unlikely to improve. The
Administrative Office of the United States Courts has noted that “the
workload of the federal Judiciary has increased dramatically . . .
[a]nd all indications are that . . . future caseloads will be larger and
the demands on judicial resources even greater in the years to
come.”*® As discussed above, turnaround times in arbitration are
usually much faster than in traditional litigation.*

Litigation is expensive— mostly because it requires lawyers.® The
contingent fee device does not solve this problem because many
disputes do not involve enough money to make a contingent fee
enticing.”> The class action device likewise does not solve this
problem because many disputes do not qualify for class treatment.
Rule 23 of the Federal Rules of Civil Procedure and most state rules
permit class treatment only if the plaintiffs can establish each of the

47. 1d.

48. News Release, Retrospective Shows Federal Caseload Increasing, Administrative Office of the
United States Courts (Dec. 9, 1998), available at http://www.uscourts.gov/Press_Releases/5yr.htm
(internal quotation marks omitted).

49. See supra notes 26-29 and accompanying text.

50. The consumer advocacy organization Public Citizen presented a report purporting to show that
arbitration is more costly than litigation. See Public Citizen, The Costs of Arbitration, Public Citizen
Congress Watch, Apr. 2002, at http://www.citizen.org/documents/ACF110A.pdf. Public Citizen's
report fails to consider, however, the costs of legal representation in its analysis— costs that are often
substantial. In criticizing Public Citizen’s report, Professor Stephen J. Ware explains:

The most glaring half-truth from Public Citizen is that courts charge lower fees than

arbitration organizations. That, of course, is because courts are subsidized by taxpayers

while arbitration is not. The most important point, however, is that fees charged by

courts and arbitration organizations are only a tiny part of the total cost that a claimant

faces. Any honest comparison of arbitration and litigation must include the cost of legal

fees, discovery and delay. Those costs are generally lower in arbitration, and Public

Citizen offers no persuasive evidence to the contrary.
News Release, Cato Institute, Public Citizen Arbitration Study Contains Errors, Half-Truths and
Exaggerations, Scholar Says, May 3, 2002 (quoting Prof. Stephen J. Ware), available at
http://www.cato.org/new/05-02/05-03-02r-2.html; accord Samuel Estreicher & Matt Ballard, Affordable
Justice Through Arbitration: A Critique of Public Citizen s Jeremiad on the Costs of Arbitration ,
Disp. RESOL. J., at 8-14 (Nov. 2002 - Jan. 2003); Defenders and Proponents Square Off on New Report
20 ALTERNATIVES TO HIGH CosT LITIG. 91, 105 (May 2002) (“‘The problem with the Public Citizen
report is that it implies that the total cost of arbitration is higher than the cost of going to court. That
implication isn’t true— and the report doesn’ t support it."” (quoting Lewis L. Maltby)).

51. See, e.g., Chanen, supra note 40, at 18; Maltby, supra note 10, at 57.

52. See, e.g., HENSLER ET AL., EXECUTIVE SUMMARY, supra note 42, at 5.
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prerequisites of numerosity, commonality, typicality, and adequacy
of representation.”® If the particular facts surrounding the dispute
prevent an individual from establishing that he or she is typical of
other putative class members, for example, that individual’s claim is
ineligible for class treatment. Additionally, even if an individual's
claim is one that allows for class treatment, those individuals who are
not class representatives (1) do not meet the lawyer representing the
class; (2) have no control over the case;>* and (3) may not receive
meaningful relief from the litigation.” Indeed, in a recent study, the
Rand Institute for Civil Justice showed class members receive as
little as 20% of the total recovery.® In fact, class counsel
occasionally “receive[s] more than class members receive[]
altogether.””’

53. FED. R. Civ. P. 23(a); Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 613 (1997). Class actions
brought under Rule 23(b)(3) must satisfy the additional requirements of predominance of common
issues and superiority of class treatment. See FED. R. CIv. P. 23(b)(3); Amchem Prods. Inc., 521 U.S. at
614-15. The burden of establishing these requirements rests on the party seeking certification. See, e.g.,
Sikes v. Teledyne, Inc., 281 F.3d 1350, 1359 (11th Cir. 2002); Stirman v. Exxon Corp., 280 F.3d 554,
562 (5th Cir. 2002); Lienhart v. Dryvit Systems, Inc., 255 F.3d 138, 146 (4th Cir. 2001).

54. Professor Carrington appears to acknowledge the importance to litigants of the ability to control
the resolution of one’s own dispute: “ It is of course in the interest of any litigant to control the resolution
of all these features of conventional American civil procedure.” Carrington, supra note 1, at 362.

55. Indeed, in some cases the resolution of class action litigation enriches the plaintiffs' lawyers
while class members receive only a coupon. See, e.g., Christopher R. Leslie, A Market-Based Approach
to Coupon Settlements in Antitrust and Consumer Class Action Litigation, 49 UCLA L. Rev. 991 (2002)
(demonstrating that coupons issued in coupon-based settlements are increasingly being structured to
resemble promotional coupons, “making the settlement worthless to many (and sometimes most) class
members”); David A. Dana, Public Interest and Private Lawyers: Toward a Normative Evaluation of
Parens Patriae Litigation by Contingency Fee, 51 DEPAUL L. Rev. 315, 327 (2001) (“In a number of
consumer fraud class actions, the lawyers negotiated deals, which some courts approved, in which class
members received coupons of little real economic value, and the plaintiffs’ lawyers received millions of
dollars calculated based on the purely nominal value of the coupons.”); Jean R. Sternlight, As
Mandatory Binding Arbitration Meets the Class Action, Will the Class Action Survive?, 42 WM. &
MARY L. REV. 1, 34 (2000) (“The ‘coupon’ class actions have become symbolic of this concern, with
class members receiving a few coupons toward the purchase of a new car, airline ticket, or dog food,
while class attorneys reap large fees.”).

56. DEBORAH R. HENSLER ET AL., CLASS ACTION DILEMMAS: PURSUING PUBLIC GOALS FOR
PRIVATE GAIN 445 (2000).

57. HENSLER ET AL., EXECUTIVE SUMMARY, supra note 42, at 21 (reporting that in three of the ten
cases studied, class counsel received more than the total amount received by the class).
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In sum, civil litigation has substantial weaknesses as a system of
dispute resolution. Arbitration addresses many of those weaknesses.
Accordingly, it is perfectly reasonable for parties to choose
arbitration even before they know what sort of dispute will divide
them. In the rhetoric of critics of arbitration, such a choice is a
“mandatory arbitration clause.” This phrase offers more heat than
light, however, since it is redundant to refer to a contract provision as
mandatory. Similarly, the fact that the choice is made prior to the
dispute is of no particular significance.®® Of course, parties whose
contract lacks an arbitration clause may later jointly choose
arbitration. But parties who have an arbitration clause may later
jointly choose litigation— a point routinely missed by critics of
arbitration. The existence or absence of an arbitration provision
merely establishes how the parties will resolve disputes in the
absence of a post-dispute agreement on how to resolve disputes.
Criticisms of arbitration provisions for being mandatory or preceding
the dispute are justified only if being required to arbitrate a dispute is
somehow inferior to being required to litigate a dispute. As
explained above, the right to arbitrate is in fact often more valuable
than the right to litigate. Predispute agreements that require
arbitration therefore benefit, rather than harm, individuals.

Il. ARBITRATION PROVISIONS ARE FAVORED BY FEDERAL LAW

Attacks on arbitration routinely ignore the fact that federal law and
policy favor the enforcement of arbitration agreements. For example,
Professor Carrington cites a number of sources to support his position
that the arbitration agreements signed prior to a dispute should be
unenforceable.®® Many of these sources, however, predate Congress’

58. Indeed, the FAA explicitly makes pre-dispute agreements enforceable. 9 U.S.C. § 2 (2000);
infra Introduction.

59. Carrington, supra note 1, at 363 n.1 (“As late as 1924, both the National Conference of
Commissioners on Uniform State Laws and the American Bar Association took positions firmly in
opposition to what was perceived by some to be an idiosyncrasy of New York law, i.e., the enforcement
of arbitration clauses contained in printed contracts.”) Professor Carrington further supports his
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enactment of the FAA in 1925.%° Section 2 of the FAA, unchanged
from the original 1925 version,®* provides that arbitration agreements
are “valid, irrevocable, and enforceable” whether agreed to before or
after the dispute to be resolved.®> The Supreme Court has repeatedly
stated that Section 2 of the FAA “is a congressional declaration of a
liberal federal policy favoring arbitration agreements . . . within the
coverage of the Act.”® “[G]eneralized attacks on arbitration [that]
‘res[t] on [the] suspicion of arbitration as a method of weakening the
protections afforded in the substantive law,” such as those made by
Professor Carrington, “are ‘far out of step with our current strong
endorsement of the federal statutes favoring this method of resolving
disputes.’”®  For example, the Supreme Court has refused to
“indulge the presumption that the parties and arbitral body

argument against the enforceability of pre-dispute arbitration agreements by arguing that most form
contracts “are not really contracts in the moral and classical legal sense of that term.” 1d. at 365. One of
the authorities he cites to support this assertion is section 211, comment b of the Restatement (Second)
of Contracts, which he quotes to support the proposition that parties who use standard form agreements
do not ordinarily expect customers to understand or read the terms of those contracts. Id. at 365 n.5.
This same comment, however, states that— even in the context of a form contract— parties who do not
read the standard terms “understand that they are assenting to terms not read or not understood, subject
to such limitations as the law may impose.” RESTATEMENT (SECOND) OF CONTRACTS § 211 cmt.b
(1981).

60. See, e.g., Carrington, supra note 1 at 363 (citing Parsons v. Ambos, 48 S.E. 696 (Ga. 1904);
Cocalis v. Nazlides, 139 N.E. 95 (lll. 1923)).

61. Compare 9 U.S.C. § 2 (2000), with Act of Feb. 12, 1925, Pub. L. No. 68-401, 43 Stat. 883. See
also Pub. L. 80-282, 61 Stat. 670 (codifying Title 9 of the U.S. Code).

62. 9 U.S.C. §2(2000). Section 2 provides:

A written provision in any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction, or the refusal to perform the whole or any part thereof, or an
agreement in writing to submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.

1d. (emphasis added).

63. Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983); accord E.E.O.C.
v. Waffle House, Inc., 534 U.S. 279, 122 S.Ct. 754, 762 (2002) (stating that FAA Sections 3 and 4 also
evidence the liberal federal policy in favor of arbitration); see also Howsam v. Dean Witter Reynolds,
Inc., 123 S. Ct. 588, 591 (2002) (noting that the Supreme Court has “long recognized and enforced a
liberal federal policy favoring arbitration agreements” (internal quotation marks omitted)).

64. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 30 (1991) (citation omitted).
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conducting a proceeding will be unable or unwilling to retain
competent, conscientious, and impartial arbitrators.”®®

A. Pre-Dispute Arbitration Provisions Are Not Unconscionable

Professor Carrington and others have argued that pre-dispute
arbitration agreements that waive a trial by jury and a public hearing
are unenforceable.®® Because “the loss of the right to a jury trial is a
necessary and fairly obvious consequence of an agreement to
arbitrate,”®” Professor Carrington is really arguing that all pre-dispute
arbitration agreements are unenforceable. Federal law refutes this
claim. First, as mentioned above, Section 2 of the FAA makes both
pre-dispute and post-dispute arbitration provisions enforceable.®
Congress, surely well aware that the tactical dynamics of pre-dispute
arbitration agreements are different than those of post-dispute
agreements, specifically made pre-dispute agreements enforceable.
The Supreme Court has confirmed this reading of Section 2, holding
that the FAA preempts any state law making pre-dispute arbitration
agreements invalid and unenforceable. In Allied-Bruce Terminix
Cos. v. Dobson,® the Alabama Supreme Court held that Section 2 of
the FAA did not preempt an Alabama law that made written, pre-
dispute arbitration agreements invalid and unenforceable.”® The
United States Supreme Court reversed, holding that Section 2
preempted the Alabama anti-arbitration provision.”* Thus, under the
FAA, pre-dispute arbitration agreements are neither invalid nor
unenforceable.  Professor Carrington’s objections to pre-dispute
arbitration agreements are sharply at odds with federal law.

65. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 634 (1985).

66. Carrington, supra note 1, at 363; see also Richard M. Alderman, Pre-Dispute Mandatory
Arbitration in Consumer Contracts: A Call for Reform, 38 Hous. L. REv. 1237 (2001).

67. Syndor v. Conseco Fin. Servs. Corp., 252 F.3d 302, 307 (4th Cir. 2001) (quoting Pierson v.
Dean, Witter, Reynolds, Inc., 712 F. 2d 334, 339 (7th Cir. 1984)); see also Stout v. Byrider, 228 F.3d
709 (6th Cir. 2000).

68. See supra note 62 and accompanying text.

69. 628 So. 2d 354 (Ala. 1993).

70. 1d. at 354; see also ALA. CODE § 8-1-41(3) (1993).

71. Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 282 (1995).






